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Pursuant to Section 190.005(1)(d), Florida Statutes,?
J. Lawence Johnston, an Administrative Law Judge (ALJ) of the
D vision of Adm nistrative Hearings (DOAH), conducted a | ocal
public hearing, in PalmCoast, Florida, on February 22, 2006.
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Post O fice Box 6526
Tal | ahassee, Florida 32314

STATEMENT OF THE | SSUE

At issue in this case is whether the Florida Land and Water
Adj udi cat ory Conmm ssion (FLWAC) should grant the Petition to
Amend t he Boundaries of the Tonbka Community Devel opnent
District filed on Novenber 23, 2005 (Petition). The purpose of
the Petition is to add 1,122 acres that were intended to be
included in the Community Devel opnent District (CDD, or
District) when it was created in October 2003 but were omtted

t hrough the inadvertent use of an erroneous | egal description.



PRELI M NARY STATEMENT

On Cctober 2, 2003, FLWAC adopted Florida Adm nistrative
Code Rul e Chapter 42LL-1? establishing the CDD on land in Flagler
County. Subsequently, it was determ ned that the |egal
description used to establish the CDD was erroneous and
i nadvertently omtted 1,122 acres. Instead of creating a CDD of
approximately 1,968 acres, only 846 acres were included. To
correct this error, the CDD s board of supervisors filed the
Peti ti on.

On Decenber 9, 2005, FLWAC s Secretary certified under Rule
42-1.009 that the Petition contained all required el enents and
forwarded it to DOAH for the | ocal public hearing required under
Section 190.005(1)(d), Florida Statutes.

As required by Rule 42-1.010, FLWAC published a Notice of

Recei pt of Petition in the Florida Adm nistrative Wekly on

February 3, 2006.

Fl agl er County held a public hearing on February 6, 2006,
and passed Resol ution 2006-12 conditionally approving the
anmendnent of the CDD s boundaries. A copy of Flagler County's
Resol uti on 2006-12 was received in evidence as Petitioner's
Hearing Exhibit L.3

A local public hearing was held in Pal m Coast, Fl agler
County, Florida, on February 22, 2006. At the hearing,

Petitioner presented three wtnesses: Cynthia C. Jones,



presi dent of Intervest Construction, Inc.; Jerry Finley,
managi ng general partner of the firm Finley Engineering G oup,
an expert in civil engineering; and Janes A Perry, of

Gover nment al Managenent Services, LLC, an expert in the field of
econom cs and financial analysis. One nenber of the public
attended the hearing and commented, as did a representative of
Fl agl er County. Petitioner also offered Hearing Exhibits A

t hrough R, which were received in evidence.

On February 23, 2006, Petitioner filed an Anended Petition
with attached exhibits suppl emented, revised, and substituted in
accordance with the evidence presented at the hearing. On
March 6, 2006, Petitioner filed an affidavit in response to sone
of the public coment at the hearing.

Petitioner caused a transcript of the | ocal public hearing
to be prepared. The Transcript was filed on March 9, 2006.
However, it msspelled the name of the CDD, and a corrected
Transcript was filed on April 18, 2006, together with a Proposed
Report of Findings and Concl usi ons.

SUMVARY OF PETI TI ONS AND EVI DENCE

1. As indicated in the Prelimnary Statenent, by adopting
Rul e Chapter 42LL-1, FLWAC established the Tonoka CDD on land in
Fl agl er County. Subsequently, after the entry of a final
judgnent validating up to $50 million in bonds to pay for

i nprovenents in the CDD, and the issuance of $8, 250,000 of



bonds, it was determ ned that the | egal description used to
establish the CDD was erroneous and inadvertently omtted 1,122
acres. |Instead of creating a CDD of approximately 1,968 acres,
only 846 acres were included. To correct this error, the CDD s
board of supervisors filed the Petition with FLWAC.

A. Petiti on and Anended Petition

2. The Petition, with nine exhibits, was received in
evi dence as Hearing Exhibit A

3. The Petition asserts that Fl agler County was paid the
"requisite"” filing fees. It is not clear whether Petitioner
considered the requisite amunt to be $15, 000 or $1, 500.

4. The Petition stated the nane of the CDD but did not
list the names of the nenbers of the board of supervisors.
Petition Exhibit 7 designated future general distribution,
| ocation, and extent of public and private uses of land in the
future | and use el enent of the appropriate general purpose | ocal
governnent. The Petition did not contain a separate map show ng
current major trunk water nains and sewer interceptors and
outfalls, if any. The Petition stated that construction of the
i nprovenents to the expansion parcel is expected to be conplete
in 2006. However, it also attached Petition Exhibit 8, the
CDD s | nprovenent Pl an dated October 2003, which stated that
lands in the CDD "are to be devel oped in several phases,

spanni ng approxi mately 10 years" and that "schedul ed conpl etion



for Phase 1 Construction is anticipated in 2004." Petition
Exhibit 9 was a Statenent of Estinmated Regul atory Costs (SERC).

5. Petitioner recognized that the Petition, as filed with
FLWAC, contained errors and was not up-to-date as of the tinme of
the hearing. For those reasons, corrections and up-dates were
made by Petitioner during the hearing.

6. Hearing Exhibit B supplenented Petition Exhibit 6.
Wtness Jones testified that the witten consents in Petition
Exhibit 6, together with the supplenental witten consents in
Heari ng Exhibit B, accounted for one hundred percent of the
owners of the real property located within the lands to be
i ncl uded in the expansi on parcel.

7. Hearing Exhibit C corrected and repl aced | egal
description in Petition Exhibit 4.

8. Hearing Exhibit D corrected and replaced Petition
Exhi bit 5, the nanes and addresses of the owners of excluded
out - par cel s.

9. Hearing Exhibit E, an affidavit as to the estimated
costs of CDD inprovenents, corrected and replaced Petition
Exhibit 8, which was an I nprovenent Plan for the District dated
Oct ober 2003. The affidavit states that estimted devel opnent
costs for the CDD total $53,351,719; the Inprovenent Plan

estimated total costs for public inprovenents in Wstlake, which



accounts for all but $695,984 of the total in the affidavit, at
$37, 442, 000.

10. Petitioner then re-introduced Petition Exhibit 8
(already in evidence as part of Hearing Exhibit A) as Hearing
Exhibit F.

11. Wtness Jones testified that the Petition, and its
attached exhibits, as nodified by the evidence presented at the
hearing, was true and correct to the best of her know edge.

12. Wtness Perry testified that his firm prepared
Petition Exhibit 9, the SERC. Wtness Perry testified that the
SERC was true and correct to the best of his know edge.

13. The SERC included in the Petition contained an
estimate of the costs and benefits to all persons directly
affected by the proposed rule to anend the District -- the State
of Florida and its citizens, the County and its citizens, the
Petitioner, and consuners. However, the SERC s Table 2, Cost
Estimate for District Facilities, was based on the I nprovenent
Plan for the District dated Cctober 2003, and does not natch
Hearing Exhibit E's estimated costs of CDD inprovenents. See
Finding 9, supra. The discrepancy in estimted cost of
i mprovenents between Hearing Exhibit E and the SERC was not
explained. It would appear that the SERC was not adjusted to

reflect a new, higher estimte.



14. Beyond adm nistrative costs related to rul e adoption,
the State and its citizens will incur virtually no costs from
anending the District in addition to the mniml costs al ready
incurred fromits original creation, which are related to the
increnmental costs to various agencies of review ng one
addi ti onal |ocal governnment report. The District, as proposed
to be anended, will require no subsidies fromthe State.

15. Adm nistrative costs incurred by the County related to
rul e adoption should be mninmal and are offset by the required
filing fee to Flagler County. Benefits to the County w |
i ncl ude i nproved planning and coordi nati on of devel opnent,
wi t hout incurring any adm nistrative or maintenance burden for
facilities and services within the District, as proposed to be
anended, except for those the County chooses to accept.

16. Consuners will pay non-ad val orem or speci al
assessnents for the District facilities. Location within the
District is voluntary. Cenerally, District financing will be
| ess expensive than mai ntenance through a property owners
association or capital inprovenents financed through devel oper
| oans. Benefits to consunmers in the area within the CDD w ||
i nclude a higher level of public services and anenities than
m ght ot herwi se be avail able, conpletion of District-sponsored
i nprovenents to the area on a tinely basis, and a | arger share

of direct control over community devel opnent services and



facilities within the area. Utinately, the property owners
within the District as well as the users of the District
facilities choose to accept the Districts costs in return for
the benefits that the District provides.

17. As indicated in the Prelimnary Statenent, an Anended
Petition was filed post-hearing to reflect the corrections,
suppl enmental information, and substitutions nade during the
hearing. The Anended Petition's Exhibit 8 corresponded with
Hearing Exhibit E, not the original Petition Exhibit 8 (the
| mprovenent Pl an dated Cctober 2003). The Amended Petition did
not include the Inprovenent Plan dated October 2003, but it also
did not nodify the SERC, which referred to the I nprovenent Pl an
for the estimate of costs of inprovenents.

B. Whet her the establishnent of the District is inconsistent
wth any applicable el enent or portion of the State

Conpr ehensive Plan or of the effective |ocal governnent
conpr ehensi ve pl an

18. At the hearing, Petitioner introduced in evidence the
affidavit of Suzanne Van Wk that the "Petition is not
i nconsistent wwth any applicable provision of the State
Conpr ehensive Plan."

19. M. Van Wk’s affidavit identifies goals and policies
whi ch are consistent with and are furthered by the Petition.
The goals and policies identified in Ms. Van Wk’s affidavit

i nclude Policy (b)1l. of Goal 15, Land Use; Policy (b)6. of Goal



17, Public Facilities; and Policy (b)2. of Goal 20, Governnental
Ef ficiency.

20. Additionally, Ms. Van Wk’s affidavit notes that the
devel opnent of the area to be added to the District inplenents
the | ocal conprehensive plan "by directing devel opnent to an
area planned for m xed use, nmedium density devel opnent of the
County’'s Future Land Use Map."

21. Wtness Perry testified that he reviewed the proposed
boundary anendnent of the District in light of the requirenents
of the State Conprehensive Plan, Chapter 187, Florida Statutes.

22. According to M. Perry, two subjects of the State
Conpr ehensive Plan apply directly to the boundary anendnment to
the District, as do the policies supporting those subjects.
Specifically, M. Perry noted that the anmendnent of the
District’s boundaries furthers Goals 17 and 20 of the State
Conpr ehensi ve Plan. Subject 17, Public Facilities, directs the
state to protect the substantial investnments that already exist
and plan for and finance new facilities to serve residents in a
tinmely, orderly and efficient manner. Subject 20, Governnent
Efficiency, directs the Florida governnent to econom cally and
efficiently provide the anmount and quality of services required
by the public.

23. According to the evidence, anending the boundary wl |

have no inpact on the District’s ability to fulfill its



obligations to residents and third parties. To the contrary, it
wi || acconplish what was intended when the CDD was established
in 2003. The anended District would finance and deliver its
public facilities, and the board of supervisors will be able to
provide the level and quality of service required by those who
benefit and pay for the services.

24. Based on the testinony and exhibits in the record, the
District, as proposed to be anmended, will not be inconsistent
wi th any applicable elenent or portion of the State
Conpr ehensi ve Pl an.

C. Whet her the area of land within the proposed District is of

sufficient size, is sufficiently conpact, and is
sufficiently contiguous to be devel opabl e as one functi onal

interrelated conmunity

25. Testinony on this factor was provided by w tnesses
Jones, Finley, and Perry. The lands that conprise the District,
as anended, consist of approximtely 1,968 acres, |ocated
entirely wwthin the borders of Flagler County, Florida. Al of
the land in the District, as proposed to be anended, is part of
a planned community included in the West Lake portion of the
Pl ant ati on Bay Devel opnent of Regi onal |npact, as intended when
the CDD was established in 2003.

26. Based on the evidence, the area of land to be included

in the District, as proposed to be anended, is of sufficient

10



size, is sufficiently conpact, and is sufficiently contiguous to
be devel oped as a single functionally interrelated community.

D. Whet her the proposed District is the best alternative
avai l abl e for delivering comunity devel opnent services and

facilities to the area that will be served by the proposed
District

27. According to M. Perry, only the District has planned
to include the services and facilities proposed in the District.

28. M. Perry also testified that there are two
alternatives for providing conmmunity devel opnent services to the
expansion parcel. First, the County mght provide facilities
and services fromits general fund. Second, facilities and
servi ces mght be provided by sone private neans, with
mai nt enance del egated to a property owners' association (PQOA).

29. The St. Johns River Water Managenent District prefers
a CDD to the alternatives.

30. It is M. Perry s opinion that the District is the
best alternative to provide services and facilities needed for
the land in the expansion parcel. This is especially true since
the District has planned for inprovenents, validated bonds, and
started construction in portions of the expansion parcel under
the m staken belief that the expansion parcel already was part
of the CDD. The infrastructure still needed for the expansion
parcel is of the sane type the District has already provided

t her e.
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31. Anending the District’s boundaries will enable the
District to continue to successfully manage its existing
services and facilities and acconplish what was i ntended when
t he CDD was established in 2003.

32. Based on the evidence, the District, as proposed to be
amended, is the best alternative available for delivering
communi ty devel opnent services and facilities to the area that
will be served by the District.

E. Whet her the community devel opnent services and facilities
of the proposed District will be inconpatible with the

capacity and uses of existing |ocal and regi onal comunity
devel opnent services and facilities

33. The evidence was that the services and facilities
proposed to be provided by the District are not inconpatible
with uses and existing |ocal and regional facilities and
services. The District's facilities and services within the
expansion parcel will not duplicate any existing regional
services or facilities which are provided to the ands within
the District by another entity.

F. Whet her the area that will be served by the District is
anenabl e to separate special-district governnment

34. As cited previously, the area of land to be included
in the proposed amended boundary of the District is of
sufficient size, is sufficiently conpact, and is sufficiently
contiguous to be devel oped and becone a functionally

interrelated conmunity.
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35. Additionally, the area that will be served by the
District, as proposed to be anmended, is anenable to separate
speci al -di strict governnent, especially since D strict
facilities already have been planned for, financed, and
partially constructed in the expansion parcel under the m staken
belief that the expansion parcel already was part of the CDD.

G Publication of Notice

36. Petitioner published notice of the | ocal public
hearing in a newspaper of general paid circulation in Flagler
County for four consecutive weeks prior to the hearing, on
January 24, 2006; January 31, 2006; February 7, 2006; and
February 14, 2006.

H.  Local Governnent Support for Establishnent

37. Pursuant to the requirenents of Sections 190. 046 and
190.005(1)(b), Florida Statutes, Petitioner filed a copy of the
Petition and a filing fee with Flagler County.

38. The Flagler County Conm ssion held a public hearing on
t he boundary amendment of the District, as permtted by Section
190.005(1)(c), Florida Statutes. As a result of that hearing,
the County passed Resol ution 2006-12 conditionally approving the
amendnent of the CDD s boundari es.

39. The requirenents in the County’s resolution include:
(1) agreenent by the District that it will not undertake to own,

operate or otherw se finance any utility facility within the
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boundaries of the District without the County’s prior consent;
(2) revision to Petition Exhibit 5 correcting the owners of the
out parcels; (3) correcting the legal description in Petition
Exhibit 4; (4) a certified boundary survey labeling all points
of beginning as referenced in the | egal description; (5) various
comments regarding Petition Exhibit 8 which was the District’s
i nprovenent plan. As noted below, Petitioner addressed the
County’s requirenents.

40. Wth respect to the first requirenent, District agreed
not to undertake to own, operate or otherw se finance any
utility facility wthin the boundaries of the District w thout
the County’s prior consent.

41. Wth respect to the County’s second requirenent,
Petitioner submtted Exhibit D at the tine of the hearing.
Exhibit D correctly lists the owners of the out-parcels.

42. Wth respect to the third requirenment, which asked for
the correction of the District’s | egal description, Petitioner
subnmitted Exhibit C at the time of the hearing. Exhibit C
corrects the errors noted in the County’'s resol ution.

43. The fourth requirenent in the County’s resolution
asked that the District provide a certified boundary survey
| abeling all points of beginning as referenced in the |egal
descriptions. The purpose of this request was to confirmthe

accuracy of the legal description. At the tine of the County’s
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public hearing, the County agreed to accept a letter from

Jerry Finley confirm ng the accuracy of the |legal description in
lieu of the certified boundary survey. A copy of the letter
fromM. Finley to the County confirm ng the accuracy of the

| egal description of the anended district was submtted at the

| ocal public hearing as Exhibit Q Walter Fufidio, who attended
the public hearing on behalf of Flagler County, accepted w tness
Finley’s letter in lieu of the certified boundary survey.

44, Wth respect to the fourth requirenent, the County’'s
resol ution included various conments about the inprovenent plan
included in Petition Exhibit 8 The primary reason this exhibit
was included with the Petition was to set forth the estinmated
costs of construction for the District, as anended. To address
the County's concerns with the inprovenent plan, at the tine of
t he hearing, Petitioner introduced the affidavit of Douglas R
Ross as Exhibit E© M. Ross’s affidavit set forth the estimated
cost of construction for the District, as anended, and repl aced
the inmprovenent plan in its entirety. In addition to replacing
t he i nmprovenment plan with M. Ross’s affidavit, in order to
address the County’s concerns, Petitioner also submtted Exhibit
P, whichis a letter fromJerry Finley, the District’s engi neer,
addressing the issues the County raised regarding the

i mprovenent plan.
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Publ i ¢ Comment

45. Wth the exception of the County representative, only
one nenber of the public, Russell Reinke (m sspelled "Rel enke"
in the Transcript), comented during the public hearing. Based
on the address he gave at the hearing, M. Reinke is not a
resident of the District. (Affidavit O Cynthia C. Jones filed
with DOAH on March 6, 2006).

46. M. Reinke's conments raised the follow ng concerns:
(1) where he could review the docunents subm tted on behal f of
the Petitioner; (2) who is going to pay for the debt service
t hat woul d have been covered by the assessnents collected on the
property that was left out of the District; (3) what needs to
take place if the District seeks to raise assessnents; (4)
whet her the District can pay for infrastructure constructed
outside its boundaries; and (5) the validity of the bonds given
the error in the I egal description. Several of M. Reinke's
concerns were not relevant to whether or not the Petition, as
anended, neets the applicable factors set forth in Section
190. 005, Florida Statutes, but all were addressed by
representations fromcounsel for Petitioner during the hearing,
as follows: (1) the docunents subnmitted at the hearing would be
made avail able for review by the public at the Plantation Bay
POA' s offices; (2) the devel oper has been paying the portion of

the assessnments property owners in the expansion parcel were
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expected to pay, under the m staken belief that they were part
of the CDD, assessnents on property in the expansion parcel wll
not begin until the boundaries are expanded by rule, and
property in the expansion parcel will not be assessed
retroactively; (3) the board of supervisors would have to vote
on assessnents, in accordance with the statutory CDD charter;
(4) the District already has paid for infrastructure constructed
outside its boundaries, but expansion of the CDD by rule will
"recapture” that infrastructure; and (5) the bonds have been
decl ared valid, notwi thstanding the error in the |egal
descri pti on.

APPLI CABLE LAW

J. Procedure

47. Section 190.005(1), Florida Statutes, provides that
t he exclusive and uni form nmethod for establishing a conmunity
devel opnment district of 1,000 acres or nore shall be by rule
adopted by FLWAC s granting a petition for the establishnment of
a CDD. Section 190.005(2), Florida Statutes, provides that the
excl usive and uniform nmethod for establishing a CDD of |ess than
1,000 acres shall be pursuant to an ordi nance adopted by the
county conmm ssion of the county having jurisdiction over the
majority of land in the area in which the district is to be

| ocated--in this case, Flagler County.
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48.

The Tonoka CDD, with its erroneous |egal description,

was established using the first nmethod, even though the actua

acreage was under 1, 000 acres.

49.

Section 190.046(1), Florida Statutes, provides:

The board may petition to contract or expand
t he boundaries of a conmunity devel opnent
district in the follow ng manner:

(a) The petition shall contain the sane
information required by s. 190.005(1)(a)l.
and 8. In addition, if the petitioner seeks
to expand the district, the petition shal
descri be the proposed tinetable for
construction of any district services to the
area, the estimated cost of constructing the
proposed services, and the designation of
the future general distribution, |ocation,
and extent of public and private uses of
| and proposed for the area by the future
| and use plan elenent of the adopted | ocal
governnment | ocal conprehensive plan. If the
petitioner seeks to contract the district,
the petition shall describe what services
and facilities are currently provided by the
district to the area being renoved, and the
desi gnation of the future general
distribution, |location, and extent of public
and private uses of |and proposed for the
area by the future land el enent of the
adopted | ocal governnment conprehensive pl an.

(b) For those districts initially
establ i shed by county ordi nance, the
petition for ordi nance anmendnent shall be
filed with the county comm ssion. |If the
land to be included or excluded is, in whole
or in part, within the boundaries of a
muni ci pality, then the county conmm ssion
shall not anend the ordi nance w t hout
muni ci pal approval. A public hearing shal
be held in the same nanner and with the sane
public notice as other ordi nance anendnents.
The county comm ssion shall consider the

18



record of the public hearing and the factors
set forth in s. 190.005(1)(e) in making its
determ nation to grant or deny the petition
for ordinance anendnent.

(c) For those districts initially
establ i shed by nunicipal ordi nance pursuant
to s. 190.005(2)(e), the nunicipality shal
assune the duties of the county conm ssion
set forth in paragraph (b); however, if any
of the land to be included or excluded, in
whole or in part, is outside the boundaries
of the municipality, then the municipality
shall not amend its ordi nance w thout county
commi ssi on approval .

(d) 1. For those districts initially
est abl i shed by admi nistrative rul e pursuant
to s. 190.005(1), the petition shall be
filed with the Florida Land and Water
Adj udi catory Conm ssi on.

2. Prior to filing the petition, the
petitioner shall pay a filing fee of $1,500
to the county and to each nunicipality the
boundaries of which are contiguous with or
contain all or a portion of the land within
the district or the proposed anendnent, and
submt a copy of the petition to the county
and to each such nmunicipality. In addition,
if the district is not the petitioner, the
petitioner shall file the petition with the
di strict board of supervisors.

3. The county and each rmunicipality shal
have the option of holding a public hearing
as provided by s. 190.005(1)(c). However,
such public hearing shall be limted to
consi deration of the contents of the
petition and whether the petition for
anmendnent shoul d be supported by the county
or municipality.

4. The district board of supervisors
shall, in lieu of a hearing officer, hold
the |l ocal public hearing provided for by s.
190. 005(1)(d). This local public hearing
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shall be noticed in the sane manner as
provided in s. 190.005(1)(d). Wthin 45
days of the conclusion of the hearing, the
di strict board of supervisors shall transmt
to the Florida Land and Water Adjudicatory
Conmi ssion the full record of the |ocal
hearing, the transcript of the hearing, any
resol uti ons adopted by the | ocal general -
pur pose governnents, and its reconmendation
whet her to grant the petition for anmendnent.
The conmi ssion shall then proceed in
accordance with s. 190.005(1)(e).

5. Arule amending a district boundary
shal|l describe the land to be added or
del et ed.

(e) In all cases, witten consent of al
t he | andowners whose land is to be added to
or deleted fromthe district shall be
required. The filing of the petition for
expansi on or contraction by the district
board of supervisors shall constitute
consent of the | andowners within the
di strict other than of | andowners whose | and
is proposed to be added to or renmpoved from
the district.

(f) 1. During the existence of a
district initially established by
adm nistrative rule, petitions to amend the
boundaries of the district pursuant to
par agraphs (a)-(e) shall be limted to a
curul ative total of no nore than 10 percent
of the land in the initial district, and in
no event shall all such petitions to anmend
t he boundari es ever enconpass nore than a
total of 250 acres.

2. For districts initially established by
county or nunici pal ordinance, the
[imtation provided by this paragraph shal
be a cunmul ative total of no nore than 50
percent of the land in the initial district,
and in no event shall all such petitions to
anend t he boundari es ever enconpass nore
than a total of 500 acres.
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3. Boundary expansions for districts
initially established by county or municipa
ordi nance shall follow the procedure set
forth in paragraph (b) or paragraph (c).
(g) Petitions to anend the boundaries of
the district which exceed the anobunt of |and
specified in paragraph (f) shall be
consi dered petitions to establish a new
district and shall follow all of the
procedures specified in s. 190. 005.
Use of paragraph (g), and consideration of the Petition (and
Amended Petition) as petitions to establish a new district
probably woul d cure the defect in the original establishnent.
Cf. Concl usion 48, supra

50. Section 190.005(1)(a)l. requires that a petition to
establish a CDD filed with FLWAC nust descri be by netes and
bounds the area to be serviced by the COD with a specific
description of real property to be excluded fromthe district.
Paragraph 8 requires the petition to contain a SERC neeting the
requi rements of Section 120.541, Florida Statutes.

51. Qher requirenents of Section 190.005(1)(a) are that a
petition to establish a CDD filed with FLWAC. set forth that
the petitioner has the witten consent of the owners of all of
the real property proposed to be in the CDD, or has control by
"deed, trust agreenent, contract or option" of all of the real

property (12); designate the five initial nmenbers of the board

of supervisors of the CDD (13); propose the district's nane
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(74); contain a map showi ng current major trunk water mains and
sewer interceptors and outfalls, if any (15); propose a
timetable for construction and an estimte of construction costs
(76); and designate future general distribution, |ocation, and
extent of public and private uses of land in the future |and use
el ement of the appropriate general purpose |ocal governnent
(17).

52. Section 190.005(1)(b), Florida Statutes, requires that
the petitioner pay a filing fee of $15,000 to the county and to
each nmunicipality the boundaries of which are contiguous wth,
or contain all or a portion of, the land within the external
boundaries of the district. The petitioner also nust submt a
copy of the petition on those |ocal, general-purpose
gover nment s.

53. Section 190.005(1)(c), Florida Statutes, permts the
county and each municipality described in the preceding
par agraph to conduct a public hearing on the petition. Such
| ocal, general - purpose governnents nay then present resol utions
to FLWAC as to the establishnent of a CDD on the property
proposed in the petition.

54. Section 190.005(1)(d), Florida Statutes, requires an
ALJ to conduct a local public hearing pursuant to Chapter 120,
Florida Statutes, and states that the hearing "shall include

oral and witten comments on the petition pertinent to the
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factors specified in paragraph (e)." Florida Adm nistrative
Code Rule 42-1.012 provides that "all persons shall have an
opportunity to present evidence and argunent on all issues

i nvol ved" and that the ALJ "shall permt parties to exam ne and
Cross-exam ne or question wtnesses." Section 190.005(1)(d),
Florida Statutes, also specifies that the petitioner publish
notice of the |local public hearing once a week for the four
successi ve weeks inmediately prior to the hearing.

55. The circunstances of this case raise gquestions
regardi ng the proper procedure. Since the Petition (and Anended
Petition) propose to add nore than 1,000 acres, al beit acreage
intended to be included in the establishnment of the CDD in 2003,
it would appear that, under Section 190.046(1)(f)-(g), Florida
Statutes, the Petition (and Anmended Petition) should be
consi dered petitions to establish a new district and woul d have
to "follow all of the procedures specified in s. 190.005." That
woul d explain why the board of supervisors did not hold the
| ocal public hearing under Section 190.046(1)(d)4., Florida
Statutes. But it would not elimnate other questions regarding
pr ocedur e.

56. Section 190.005(1)(a)2., Florida Statutes, requires
the witten consent of the owners of all of the real property
proposed to be in the CDD, while Section 190.046(1)(e), Florida

Statutes, only requires the witten consents of the owners of

23



t he expansi on parcel (since the filing of the petition for
expansion by the district's board of supervisors constitutes the
consent of all other |andowners under that statute.) |f Section
190.005(1)(a)2., Florida Statutes, is "procedure,” it would
govern. However, in at |east one case, FLWAC has granted a
petition to contract a CDD s boundaries when only the witten
consent of the owners of the parcel to be deleted fromthe CDD

was obtained. See In Re: Petition To Contract The Tanpa Pal ns

Open Space And Transportati on Conmunity Devel opnent District,

DOAH Case No. 96-4213, 1997 Fla. Div. Adm Hear. LEXI S 5229
(DOAH Report January 29, 1997)(Rule 42J-1.002 anended on
July 31, 1997). It would appear fromthe precedent that FLWAC
does not consider Section 190.005(1)(a)2., Florida Statutes, to
be "procedure.” That being the case, Section 190.046(1)(e),
Florida Statutes, would apply, and the board of supervisors, in
filing the Petition (and Anended Petition), would be presuned to
have consented on behalf of all owners of land in the CDD ot her
t han t he expansi on parcel.

57. As to Section 190.005(1)(a)3., the Petition (and
Amended Petition) do not designate the five initial nmenbers of
t he board of supervisors of the CDD. Al though no direct
precedent has been |ocated, if paragraph 2 of the statute is not

consi dered "procedure," paragraph 3 probably al so woul d not be
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consi dered "procedure." In any event, paragraph 3 does not seem
applicable to anmendnent of the boundaries of a CDD.

58. As to Section 190.005(1)(a)5., the Petition (and
Amended Petition) do not appear to contain a map show ng current
maj or trunk water mains and sewer interceptors and outfalls, if
any. Al though no direct precedent has been l|ocated, if
paragraphs 2 and 3 of the statute are not considered
"procedure,” paragraph 5 probably al so would not be considered
"procedure.” In any event, paragraph 5 nmay no | onger be
applicable in this case, where the boundary anendnent woul d
acconplish what was intended in establishing the CDD.

59. As to Section 190.005(1)(a)8., the Petition (and
Amended Petition) contained a SERC. The question is whether the
SERC neets the requirenments of Section 120.541, Florida
Statutes, even though its estimted construction costs did not
mat ch other information in the record. Although no direct
precedent has been | ocated, if paragraphs 2, 3, and 5 of the
statute are not considered "procedure," paragraph 8 probably
al so woul d not be considered "procedure.” In any event, taken
as a whole, and in light of the other evidence in the record,

t he SERC probably conplies with Section 120.541, Florida
St at ut es.
60. Under Section 190.005(1)(b)1l., Florida Statutes, the

filing fee is $15,000, not the $1,500 filing fee required under
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Section 190.046(1)(d)2., Florida Statutes. But FLWAC has
granted petitions for boundary anmendnents exceeding the limts
in Section 190.046(1)(f)-(g), Florida Statutes, where the | oca
governnent did not require paynment of the $15,000 filing fee
requi red under Section 190.005(1)(b)2., Florida Statutes. See

In Re: Petition For Rule Anendnent - Fiddler's Creek Community

Devel opment District, DOAH Case No. Case No. 02-4357, ---- Fla.

Div. Adm Hear. LEXIS ----, 2003 W. 603380, *13 (DOAH Report
February 25, 2003)(Rul e 42X-1.002 anended Septenber 16,

2003) (county accepted $1,500 as paynent in full, waiving any
addi ti onal fee, because of the net "wash" of expansions and
contraction acreage and because that anmount nore than paid for

County staff work in connection with the CDD); In Re: Petition

to Contract the Circle Square Wods Conmunity Devel opnent

District, DOAH Case No. 02-1118, 2002 Fla. Div. Adm Hear. LEXI S
1017 (DOAH Report June 24, 2002)(Rule 42S 1.002 anmended

Cctober 1, 2002)(county waived the filing fee). 1In one case, a
CDD was initially established by FLWAC where the required fees

wer e wai ved. In Re: Petition for Rule Creation - Tesoro

Community Devel opnent District, DOAH Case No. 04-1042, 2004 Fl a.

Div. Adm Hear. LEXI S 1937 (DOAH Report July 13, 2004) (Rul e
42XX-1. 001 adopted January 10, 2005)(county and nunicipality

wai ved the filing fee).
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61. It is not clear whether the filing fee Petitioner paid
to Flagler County was $1,500 or $15,000. |In any event, Flagler
County's resolution of conditional approval accepted the anount
pai d. Under the precedents, either the filing fee should not be
considered a matter of "procedure,” making $1,500 the requisite
fee, or the County effectively waived any shortfall, making the
fee paid acceptabl e.

K. Si x Factors to be Consi dered

62. Section 190.005(1)(e), Florida Statutes, provides that

FLWAC consi der the entire record of the |ocal hearing, the
transcript of the hearing, resolutions adopted by |ocal general -
pur pose governnents as provided in paragraph (c), and the
followi ng factors and nake a determ nation to grant or deny a
petition for the establishnment of a community devel opnment
district:

1. \Wether all statements contained within

the petition have been found to be true and

correct.

2. \Wether the establishnent of the

district is inconsistent with any applicable

el ement of the effective |ocal governnent

conpr ehensi ve pl an.

3. \Whether the area of land wthin the

district is of sufficient size, is

sufficiently conpact, and is sufficiently

contiguous to be devel opabl e as one

functional interrelated comunity.

4. \Wether the district is the best
al ternative available for delivering
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comunity devel opnment services and
facilities to the area that will be served
by the district.

5. Wiether the community devel opnent
services and facilities of the district wll
be inconpatible with the capacity and uses
of existing local and regional comunity
devel opnent services and facilities.

6. Whether the area that will be served by
the district is anenable to separate
speci al -di strict governnent.

63. The evidence was that, except for the possible
i naccuracy of the estimated construction costs in the SERC, the
statenments in the Amended Petition, with its attached exhibits,
taken as a whole, would appear to be true and correct.

64. The evidence was that establishment by rule of the
District on the expanded property as proposed in the Petition
(and Anmended Petition) is not inconsistent with the State and
Fl agl er County Conprehensi ve Pl ans.

65. The evidence was that the size, conpactness, and
contiguity of the proposed |and area are sufficient for the CDD
as proposed to be anmended, to be devel opabl e as one functiona
interrelated community.

66. The evidence was that the CDD is the best alternative
presently available for delivering conmunity devel opnment
systens, facilities, and services to the proposed | and area.

67. The evidence was that the services and facilities

provi ded by the CDD, as proposed to be anended, wll be
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conpatible with the capacity and uses of existing |ocal and
regi onal community devel opment services and facilities.

68. The evidence was that the area to be served by the
CDD, as proposed to be anended, is anenable to separate special -
district governnent.

CONCLUSI ON

Based on the record evidence, the Iaw, and the precedents,
there appears to be no reason not to grant the Anended Petition
and anmend Rule 42LL-1.002 by adding the expansion parcel to the
Tomoka Comrunity Devel opnent District, other than perhaps to
clarify the discrepancy between the estinmated cost of
construction in the SERC and the other evidence in the record.
For purposes of drafting anmended Rule 42LL-1.002, the netes and
bounds description of the proposed anended Tonoka CDD found in
Hearing Exhibit C should be used.

DONE AND ENTERED this 10th day of My, 2006, in

Tal | ahassee, Leon County, Flori da.

et

J. LAWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us
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Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 10th day of May, 2006.

ENDNOTES

'/ Unl ess otherwise indicated, statutory citations are to the
2005 codification of the Florida Statutes.

2/  Unless otherwise indicated, rule citations are to the current
codification of the Florida Adm nistrative Code.

3/ The prolific use of exhibits in this proceeding can cause
confusion. To clarify, exhibits attached to the Petition wll
be called Petition Exhibits, and exhibits introduced in evidence
at the hearing will be called Hearing Exhibits.
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